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Submission to Review of Last Resort Arrangementsunder the Water Indugtry Competition Act (NSW) 2006

1. Introduction
The Local Government and Shires Associations of NEW Associations) are the peak bodies for
NSW Local Government.

Together, the Associations represent all 152 NSWegd-purpose councils, special-purpose county
councils and the regions of the NSW Aboriginal Lawalincil. The mission of the Associations is to
be credible, professional organisations represgntitocal Government and facilitating the
development of an effective community-based sysiebocal Government in NSW. In pursuit of this
mission, the Associations represent the views afncils to NSW and Australian Governments;
provide industrial relations and specialist sersite councils and promote Local Government to the
community.

In this role, the Associations represent the curt®® Local Government water utilities that provide
water supply and sewerage services in regional NBvlyding 97 council-owned and operated local
water utilities, four water supply county counciésid one water supply and sewerage county council.
Local Government water utilities service over 1.Bliom people — approximately 30% of the state
population.

The Associations thank the Metropolitan Water Diveate of the Department of Finance and Services
for the opportunity to make a submission to itsieevof last resort arrangements under Yiater
Industry Competition Act (NSW) 2006 and the review’s discussion paper entitieetailer of Last
Resort and Operator of Last Resort arrangements under the Water Industry Competition Act 2006.

The Associations welcome the review and agree wWith review that the retailer of last resort
provisions need to be strengthened and that aratmpenf last resort regime need to be introduced.
Local Government water utilities in regional NSWe dikely to be declared last resort providers for
private water service schemes licensed undeWdier Industry Competition Act (NSW) 2006 in their
areas of operations. They require planning cestaamd need to be protected against the risks and
costs associated with failures of such schemes.

Hereunder, the Associations provide a number ofegdncomments on what is suggested in the
discussion paper as well as answers to selectedigigein the paper.

2. Commentson the discussion paper

Adequacy of regime dealing with physical failure of supply source or infrastructure

The Associations have concerns about the efficdcyegulatory measures that are to precede any
application of the last resort provisions in addieg physical failure of the supply source and/or
infrastructure. The discussion paper suggestsatiatjuate measures were in place for the event of
physical failure such as contingency measures meguby licensees in their management and
operations plans as well as emergency powers ofihester under thaVater Industry Competition

Act (NSW) 2006 or theEssential Services Act (NSW) 1988.

The Associations believe that regulatory measuraeedat avoiding physical failure or requiring the
licensee to maintain capacity to address phys#ikiré need to be strengthened. This includeslddtai
requirements for the licensee to demonstrate oggadtequacy of contingency measures and capacity
of the licensee to fund them.

There is a strong possibility, notably in regioh8W where supply systems are often isolated, that
physical failure of infrastructure, and particwathe supply source might also result in a failof¢he
licensee triggering the last resort provisions.sTikiespecially relevant where the licensee relies
separate single supply source and/or infrastructateork. It is important to note that, differeatthe
electricity sector where there is almost alwaysicent alternative generation capacity, in the evat
supply sector, alternative supply sources mightecdvailable or their capacity limited.
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Comprehensive regulation of licensed schemes

Furthermore, regulation of licensees needs to addred counter any incentive for licensees not to
invest into good practice or adequate infrastrgciarorder to increase short term profits and $biifg
term risks (e.g. ongoing infrastructure renewaltpdast resort providers. This includes comprehensi
and strict regulation ensuring that licensed sclsemee fit for purpose, financially viable and
sustainable and comply with water quality standahegportantly, licensees need to be required to
undertake long term asset management and finamtsining for capital cost (infrastructure
renewal/replacement or upgrade) to avoid finansimicks when renewal/upgrade is due that might
result in insolvency of the licensee and a lasintemvent.

Licensees as well as their customers, when entémtogprivate water service scheme, need to be
made aware of the costs and risks involved in therme, including those related to physical failofre
the supply source or infrastructure.

The regulatory regime also needs to include thelirement for regular audits of the ongoing
adequacy of the licensee’s management and opesgilans and financial sustainability. Furthermore,
the regulatory regime needs to include a requir¢mkthne licensee to notify the regulator earlyaafy
non-compliance with their plans and, importanthe tikelihood of both physical and licensee failure
Penalties should be available for non-compliandh thie notification requirement.

Recovery of costs of the last resort provider (questions 16 to 18 and 37 to 53 in the discussion paper)

As a principle, the last resort provider should d@e to recover all costs associated with the

declaration as well as with any actual steppingasna result of a licensee failure. As a general

principle, costs incurred under the last resorragements should be borne by the licensee and his o
her customers. This would ensure that licenseefifiyeaccountable to their customers and customers
are fully aware of risks and costs of private schenfor equity reasons, these costs must not be
spread across existing customers of the last rpsovider.

Cost recovery arrangements should separate beteests triggered by the declaration and cost
incurred as a result of an actual last resort event

Costs associated with the declaration

Costs associated with the declaration (e.g. germatingency planning, familiarisation with the
private scheme, capital expenditure required fanges in the last resort provider's system degign i
order build and maintain capacity to step in) areuired regardless of the actual occurrence of a
licensee failure. Depending on the nature of tlyeiired activity, these costs should be covereceeith
by a one-off or by an ongoing cost recovery medranand be borne by the licensee and passed
through to his or her customers. This would enspropriate price signals are sent to the liceasee
well as his or her customers on the risk managem®@sitassociated with the private scheme (and so
let the market manage the risk).

The Associations do not agree with the suggesiiornise discussion paper on page 39 that licensees
should not be allowed to pass through such catstetio customers. Such a restriction would distoet t
pricing signal to (potential) customers with regardhe risk management cost involved in the pevat
scheme.

Finally, the Associations object to the suggestioithe discussion paper on page 39 that last resort
public utilities that have “avoided” capital invesnt as a result of the licensed scheme covering
customers that would have otherwise needed totveesd by the public utility, would need to offset
avoided costs from the contingency planning chaogethe licensee. Principally, the existing
customers of the public utility would not have aled any cost as capital investment for the new
group of customers would not have be borne by iegistustomers of the utility but by the new group
of customers by way of development contributions.
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Cost associated with stepping in

Cost associated with stepping in when a last reseent occurs (e.g. operational expenditure of
running the private scheme, capital expenditurauiredq for emergency works and infrastructure

renewal in the private scheme, for bringing thevage scheme up to the last resort provider’s
standards, or for upgrades required to the lasirrggovider's own system to address increased
demand) should be treated separately. Preferaldyomers of the failed licensee would bear costs by
way of their regular charges and, for additionglenditure, by way of additional charges. Additional

expenditure could also be funded from any bondlitensee had to provide for this purpose and to
which his or her customers have contributed to.

However, recovering all costs of stepping in migbt be feasible in all instances because theyoare t
large and/or customers of the private scheme l&ek dapacity to pay (e.g. renew run-down
infrastructure, undertake environmental clean-u@gsts that are not recoverable from customers of
the failed schemes should be borne by an industrg €ontributed to by all licensees under\Yeger
Industry Competition Act (NSW) 2006. Unused funds could pay for the regulatory actiwitgntioned
above.

Comments on specific questionsin the discussion paper
The following table contains the Associations’ coemts on selected question in the discussion paper.

Table: Comments on selected questions

Question in discussion paper Comment
4. What provisions should the scheme include with regard to|thlke Associations do no
retailer of last resort (ROLR) appointment process: support Local Governmen
a. Should the RoLR scheme require the appointment whter utilities automatically
a RoLR? If so, on what basis should the appointmglpécoming the retailer o

24. What provisions should the scheme include with regard to
operator of last resort (OoLR) appointment process:
a.

be made? For example, should it be a requiren
that all retail supplier licences granted under the W
Act have an appointed RoLR from the date t
licence is granted? What should be the timi
requirements of this appointment?

Alternatively, at the point a licence is issued, sho
the scheme require that the Minister first determing
it is necessary to nominate a RoLR in relation to t
scheme? Should there be a minimum timeframe
which the Minister must make the determination?

Should the OoLR scheme require the appointmen
a OoLR? If so, on what basis should the appointm
be made? E.g. should it be a requirement that
network operator licences granted under the WIC

have an appointed OoLR from the date the licenc
granted? What should be the timing requirements
this appointment?

Alternatively, at the point a licence is issued, sho
the scheme require that the Minister first determing
it is necessary to nominate an OoLR in relation
that scheme? Should there be a minimum timefra

in which the Minister must make the determinationf

eoperator of last resort. This
I@oes not provide sufficient
hiéexibility to consider specific
ngircumstances and individual
capacity of Local Government
uldater utilities.
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Question in discussion paper

6a. Should the RoLR arrangements include provisions that res
criteria that must be considered before making a Rafypbintment? If
so, what should these criteria include?

26a. Should the OoLR arrangements include provisions that:
a. prescribe criteria that must be considered beforéengain OoLR
appointment? If so, what should these criteria include?

Comment
cives, this should include
consideration of individual

capacity of Local Government

water utilities.

6b. Should the RoLR arrangements include provisions that requiré

retailer to be consulted before being appointed as a ROLR?

26b. Should the OoLR arrangements include provisions that rebeir
operator to be consulted before being appointed as an OoLR?

=N

> Yiess, to ensure adequacy (
assessment of capacity (s€
6a).

e

11}

8. Should licensed retail suppliers be required to netiéyMinister or
IPART if it is likely that a RoLR event will be trigged?

Yes, see se comments above.

9. Once appointed, should the RoLR arrangements be permane

should the failed licensee have an opportunity to be reduRtat

27. Should the OoLR arrangements have the flexibility of beitigei
a temporary or permanent arrangement?

D

nthis should be flexible as the
retailer or operator of las
resort might only want to o
only have the capacity to ste
in temporarily.

12. Who should have the responsibility for preparing theimgency
plan?

The retailer or operator of lag
resort should be responsibl
for preparing the “last resort’
plan to make sure it is know
what they can do and what th
efficient cost are. This shoul
be done in cooperation wit
licensee. As mentioned above
the licensee has precedin
contingency planning
responsibilities in relation to
physical failure of the supply
source or infrastructure.

[©]

Q :

13. Should the RoLR arrangements set a maximum period w

e

tiny requirement must ensur

which a customer of a RoLR must decide whether or notwsey to | ability to recover cost
remain a customer of the RoLR or switch to another retalfes®, | associated with last resont
what should this maximum period be? event.
14. Should the RoLR arrangements include provisions that govern ¥es, in the case of
termination of a (unforeseen) circumstances
a. RoLR'’s supply obligation/appointment? If so: should a RoLBeyond capacity of the last
have the ability to seek a termination of its appointmermesort provider.
and/or
b. should the Minister have the ability to terminate a RoLR

appointment?

21. Should the RoLR be required to have a network assetssa
agreement in place with the network operator as part obitingency
planning obligations?

22. Or, should the existing agreement between the licensednket

o

céesess arrangements shou
automatically transfer to the
last resort provider.

W

operator and the failed retail supplier automaticallyyappthe RoLR?
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Question in discussion paper Comment

34. Should nominated OoLRs be required to have a contingxsucy Yes, contingency planning
essential to ensure continuity
of supply and custome
protection in the event of
licensee failure.

n

3. Closing Remarks
The Associations hope that their comments are sist@asice and look forward to participating in the
next steps of the review.
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